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t-Theodore Arndt,équire .
1211 Autre Court
gockville, Maryland 20851

Reference is made to your letter of May 30, 1971, requesting recon-
gd on of our decision of March 15, 1971, B~170536, 50 Comp. Ges.
Yyour supplemental letter of December 16, 1971, and; your ''Summation,
Appeal for Review" forwarded here by your letter of July 16, 1572, all
ealing with the seme matter, This last mentioned document is largely
Y suomary of the issues raised and discussed in your letters of Mareh 15
By December 16, 1971, together with related exhibits and an attachmeat
thareto that sets out your account of the discusaion which took place
Fegirding those issues during the conference with representatives of our

Btfice on Japuary 25, 1972.

Primarily, you are concerned with the conclusion reachsd in that
decision with regard to allegations by Apache Flooring Company (Apache)
that Armstrong Cork Company (Armstrong) had been given preferential treat-
pant over Apache under a ‘tile supply contract, It 1s contended that ,‘
=i Armstrong was accorded preferential treatment in that Armstrong haa not
been required to comply with the equal employment opportunity provisions
of Executive Order 11246 the resgulations issued thereunder (41 CFR
-1,40(c) Wrequiring the submission of an affirmative action plan for

¢h of its estsblishments within 120 days from the commencement of its
ract, ' T ' :

;- Concorning this matter; .Executive Order 11246 ,VSapcembet 24, 1965,
zended, sets forth policies regarding equal employment opportumity
(kE0) Tequirementg, Undar section 201 of the Order the Secretary of
ub:: 18 required to adopt rules and regulations and issue such orders
-on.....d_éems secessary and appropriate to achieve the purposes of the

*¢8r in Govarnment contracts. ‘

~d‘ﬁism facts concerned in this case are fully set forth in our earlier

"Boteq y and, therefore, will not be repeated in detail here. It may be

for d’ owever, that the guidelines established by the Department of Labor
eternining whethar a parent and subsidiary are to be conslidered as
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single ity for the purpose of the Executive Order and 41 CFR
s 1,40(a)fwhich requires each prime contractor to "develop a written
dfm’“ive action compliance program for each of its establishments’’ were
seated {n letter of February 26, 1971, addressed to you by the Selicitor,

srtasnt of Labor, to be ag follows: (1) common ownership (2) common
diractors and/or officers (3) de facto exercise of control (4) unity of
5, sgrgonnel policies emanating from a comson source and (5) the dependency
at opcratiMc TTeTSNS aTo mmmoToo Smmsmew s 0 rmtm mmon mn S e s e T T T )

‘ The General Services Administration (GSA), being the coantracting

£3¢0CY 5 was primarily responsible for determining whether Armstrong had
dafaulted under its contract by reason of the fact that it had not com—
plied with 41 CFR 60—1.40(3)11:1 that it bad not submitted sn affirmative
sction compliance program for its subsidiary the Thomasville Furniture
ries, Ine. (Thomasville). T :

. The above criteria were considered by GSA in its legal memorandum
usry 28, 1971, and it was comncluded that Armstrong, although it
potential control over Thomagville, did not ezerclse de facto day-
¢v control over the subsidiary. As stated in cur earlier decision,
 Department of Labor did mct f£ind such conclusion to be erroneous

tor did we, upon review of the evidence and arguments congidered by G3A,
#ind its conclusions and interpretation of Labor's guidelices to be
atbitrary or eapricious or not supported by substantial evidence. Ac-
eorddngly, and since, as stated sbove, the regulations here involved
wire {ssued pursuant to the Executive Order and section 60-1.44 of those
gulations provides that rulings under or interpretation of, such regu-
tions shall be made by the Secretary, we concluded that there existed
8 valid basis for us to object to GSA's refusal to require Armstrong

0 submit an affirmative action program for its subsidiary, Thomasville.

“In esking that we reconsider our earlier decision you list in your
Ltter of May 30, 1971, vhat you believe constitutes seven errors therein.
th errors are set out and discussed separately belew, although there
Vil be some overlapping in discussing several of the alleged errors.

Error No. (1) Arbitrary addition of "day-to—day" conmtrol.
A3 get forth above, the Department of Labor guidelines provide omly

£
"di‘& facto exercise of control and you urge thet the additional criterion
e facto "day-to-day" control by GSA is a wholly arbitrary ome.

In commenting on the five elements contafned in the guidelines set
€, _the*A_cting Solicitor, Alfred G. Albert, Department of Labor,
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,gf, = £ (o 8 letter to us dated September 27, 1971, noted that those elements

108ely parallel those used by the National Labor Relations Board in
:ecidiﬂg gimilar questions.

With particular reference to de facto control he stated that:

"when this Department established these criteria, it
““turned to existing law in the area. De facto coatrol
{g a domipant factor in determining corporate liability,
and 1t is defined as actual control rather thar the
potential control present where there is common owner-
ship. In the field of labor law, the NLRB and the
courts have reguired the exdstence of actual control by
one business over another in order to consider the
..businesses a single employer for purposes of the Board's
remedial orders. See Roy & Soms Co. v. NLRB , 251 F. 2d
771 (1st Cir. 1958); Bachman Machine Company v. NLRB,
266 P, 2d 599 (8th Cir. 1959); Majestic Molded Products,
Inc. v. NLRB, 330 F. 24 603 (2d Cir. 1964); NLRB v.
Supreme Dyeing and Finishing Corxp., 340 F. 24 493
(last Cir., 1965). '

"In the area of the 1lf{ability of a parent corporatiom
for the torts of its subsidiaries, the courts also have
held that mere common ownership is not sufficient to

~ Justify imposing liability on the pareat. There must

- be common, actual control as well. Where this element
- 1s absent, courts have refused to hold the parent
responsible for the torts of its subsidiary. As in
_the above-cited labor cases, common ownership would
normally presuppose a potential ability to control,

. but the courts have held that actual control is re-

" quired in order to impose liability om the parent
corporation. See Baim & Blank, Inc. v. Philco Corp.,
.148 F. Supp. 541 (E.D. N.Y. 1957); Garret v. Southern

R. Co., 173 F. Supp. 915 (E.D. Temnn. 1959), aff'd.,

278 F, 2d 424 (6th Cir. 1960), cert, denied, 364 U.S.

. 833 (1960); Miller v. Bethlehem Steel Corp., 189 F.

Supp. 916 (S.D. W.Va. 1960).

LH
| The GSA memorandum prepared &s a result of Apache Floor~
Company's challenge to a bid award to Armstrong Cork
+ indicates that de facto control is to be interpreted
& da?'t0~day control. That memorandum concludes that
o compliance status under Executive Order 11246 of
 Arm 8ville Purniture Co., a wholly owned subsidiary of
Strong Cork Co., should mot affect Armstrong's status

............
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as a respongible bidder on governmment contracts covered
py the Executive Order. Although this Department agrees
with the conclusions of that memorandum, it has not taken
the position that day-to-day control is required to com-
gider the parent and subsidiary as a single entity for
the purpose of coverage. Nash, Affirmative Action Under
. pzecutive Order 11246, 46 N.Y.U.L. Rev. 225, 250-51 (1971), I
From our review of the challenge, we found no evidence

to reverse GSA's determination that there was no de
facto, or actual, control, as defined in the above-

cited cases, by Armstrong over the operations of Thomas-
yille. Consequently, GSA's interpretation of de facto
control as day-to-day control is not necessary to the
ultimate decision that was reached."

ou will note from the above that the Department of Labor in its
of GSA's findings found no evidence to reverse GSA's findings
*bbugh GSA had injected the term "day-to-day”" into the criterion.
¢ you indicated why a differemt result would have been reached
R.this particular case if such term had not been added thereto. Con-
ently, vhila the addition of that term may have been in error, it
our view that, 4in this particular case, it was a harmless one and
B0 change in the ultimate conclusion is thereby required.

- Ezror No. (2) Capricious Interpretation of Criteris.

s>~ . In his letter to you of February 26, 1971, raferrxed to above, the
Solicitor. after setting out the criteria for determining whether a
-paTent and subsidiary corporation are to be considered as a single entity
- {ot the pm:poses of Executive Order llZ&G,{stated that:

" * & This has been the legal position of the

" Office of Federal Contract Cowmpliance under Executive
Order 11246 which I have reconfirmed with the Director
of that Office. If, for good and sufficient business
Teasons, a parent corporation chooses not to exercise
actual control over its subsidiary, the subsidiary will
0ot be considered to be part of the parent corporation
for purposes of Fxecutive Order 11246. If the business
1s organized:this way to escaepe its equal employment
Opportunity obligations, it would be another matter.
er, there is no indication that this is the case
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vith the Armetrong Cork Company and Thomasville Furniture
Industries, Inc."

gelative to this matter you state in part that:

“What sense does it make to prove conclusively the
presence of all the criteria or guidelines 1f; 4n spite ST
of this proof, a subsidiary will not be comsidered to be
part of the paremt corporation for purposes of Executive
order 11246, 1f, for so-called 'good and sufficient
tusiness reasons', a parent corporation is permitted to
choose not to exercise control over its subsidiary?

"Such a wanton departure from the establighed guide-
“1{nes, however motivated, being an obvious contradictio in

rn

adjecto, can only be deemed 'caprictous’.

& ¥hare a parent corporation has potentisl control over z subsidiary
b stion as to whether or not it will actually exercise that con-

’“*1.' must, of course, be a matter of choice on its part. Consequently,

>~ W do not agree that the Solicitor's statement concerning choice by the

. parent corporation constitutes a departure from the establighed guide-

. 1ises. Also, we believe 1t significant that the Solicitor added that the
“cholce not to exercise control must be for good and sufficient business
s2g008 and that it would be a different matter if the business is organized
this way to escape its equal employment opportunity obligations. According
' GSA, Thomasville, after its acquisition by Armstrong, remained separate
‘®d distinct {n 1ts functions and operations, and its personnel and labor
.Telations programs are the same as they were prior to such acquisitiom.
Juther, there 13 no evidence of record that there was here involved any
tion taken by Armstrong based upon a "cholca" of amy kind to evade its
20 obligations.

Error No. (3) Disregerd of Mohasco Precedent.

tage The Mohasco case 1is said in your letter to be analogous to the Armstrong

> e; However, in that case you atate that the Government insisted om proof
t“t.rporatedwide EEO compliance prior to award of the contract involved, The
there fnvolved are described in your letter as follows:

"% % & Mohasco, the pareat corporation, a long-
tine holder of Fedaral Supply Contracts for carpets,
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e gaw DO reason to extend its EEQ liability to its wholly-
P ‘ owned subsidiaries, mostly furniture plants, e.g. Futoriam,
s garcalo, Chromcraft, which had no connection with the
P ERCE carpet supply contract, Mohasco contending that its sub-
e sidiaries were separate corporate entities and were autono-
- ARy pously msnaged. Notwithstanding the President's Committee
15 .- on Equsl Employment Opportunity issued on July 30, 1965 Order
' No. (C-13) to ell Government Departments, proscribing .. L -
) 2 . ¥ohasco from further contracts pending the submigsion of
3 ‘s g 'corporateswide program of affirmative actior\"
R
k In view of the foregoing, you state that:
Jeers
;*5* - "It would appear to be incompatible with the ruling

of the President's Committee on Equal Employment Op—

3 portunity, whose functions were subsequently transferred

to the Labor Department, to bar Mohesco Industries from
receiving Government contracts for failure of its sub-

e¥'gidiaries’ EEO compliance and then to permit another,

perhaps more powerful corporation, to exercise arbitrary

=" control or waive control at its own choosing over a

" wholly-owned subsidiary under identical circumstances and

thus qualify for a Goverament contract, without EEQ com-

. pliance by the subsidiarxy."”

At our request the Department of Labor furnished to us copies of
fartain material contained in the Mohasco files. While the facts in that
¢4s¢ nay be as stated by you, the material furnished does not disclose ,
Wather the question of de facto control was raised or considered. Also, [ . 7/
 $hould ba noted that the President’s Committee on Equal Ewploymen -
Prtunity was estsblished under an earlier Executive Order, 10925,Yand
} Program administered under regulaticns pertinent thereto, which-~
®oording to the Department of Labor-—differ in many respects to the require-
"“5 of Executive Order 11246 ,‘{\as amended.

In view of the foregoirg we sre unable to determine that the Mohasco
8¢ 1a completely analogous to the Armstrong case or that the Department
o, 0T acted arbitrarily or capriciously in not reaching a conclusion
{stent with the holding in the Mohasco case. In any event in view of
o1 201 of Executiva Order 11246fthe Secretary of Labor would be
Wih“ to issue rules, regulations, guidelines and orders that may
in rultngs contrary to those reached in prior cases.
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¥ As to the court case (Williams%. New Orleans Steamship Assoc., 341
p. Supp. 613 (1972)), cited for the first time {n the "'Summation” forwarded
wAith your letter of July 16, 1972, while the court im that case held that
. ipdividual companies "may’' be treated as a single employer for purposes of
. -goverage of Title VIIJOof the Civil Rights Act of 1964, where certain facts
exist, the court did not hold that such companies ''must™ be treated as a
gingle employer_ in all cases. Further the facts that were present in that

csga are set forth therein as follows:

"[3] Plaintiffs have pointed out, and it has not
been refuted by the defendants, that the New Orleans
Steamship Asgociation controls employment on the water-
front and establishes uniform emplovment policies and
practices applicable to all member companies. It owns
and operates a central biring hall at which all longshore-
- man are hired on a day-to~day basis to work for the
¢ yarjous mesmber companies. The New Orleans Steamship
Association derives its broad authority by delegation
v from the member companies. In view of this, the Court

finde itself in agreement with the plaintiffs that for
purpcaes of Title VII coverage the individual companies
which make up the New Orleans Steamship Association would
be treated as a single employer. * * *'" (Emphasis added.)

- As pointed out elsewhere herein GSA found that Thomasville remained
eparate and distinct in its functions and operations and that its persomnel
snd labor relations programs remsined the same as they were prior to acquisi
,tion by Armstrong. Thus, the factusl situation as far as Thomasville's
smployment policies and practices were concerned is clesrly distinguishable
rom that existing in the above-cited Williams case. We might also point
out that the Williams case discloses that some of the criteria the Equal
Employment Opportunity Commission (EEOC) has applied in determining whether
80 enterprise is integrated for purposes of calculating the mumber of its
. @wployees ara "interchange of employees, centralized contrel of labor
Telatfons and standards which have been used by the NLRB" (National Labor
‘Relations Board). As indicated above, it appears that the Department of
- T gave consideration to decisions of the NLRB and the courts in adopting
:&° guldelines for determining whether a parent corpoeration and a subgidi

8 Lo be considered a stngle entity for purposes of Executive Order 1124:?
@d 41 CcFR 60-1.40(a) ¥

Error No. (4) Feilure to Recognize Substantial Evidence.
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qhe material appearing under this heading in your letter relates to
tion whether de facto exercise of control is practiced by Armstrong

Is urging that Armstrong does exercise de facto control over Thomasville
4nt out that six top Executive Officers of Armstrong control the

’,:'ﬁesg and affairs” of Thomasville.

1t is our understanding that at least after Armstrong acquired owner-
.. nip of Thonasville—Thomasville had its own board of directors consisting
- of 10 members. Six of the ten were either directors or officers of Armstrong
E: o both., However, ome ‘of the six was (and apparently still is) President
5> of Thomasville and did not become an officer and director of Armstrong until
ter Armstrong had acquired ownership of Thomasville. Thus, four members
omasville's board of directors (after its acquisition by Armstrong)
‘seither directors nor officers of Armstrong. It should be nated here
FArnstrong’s board of directors consisted of 15 members Including the
seny;ioned above.
o the extent that the eix directors of Thomasville mentioned above
any of the other directors) agreed with Armstrong policy they, of
twrse, could have imposed such policy on Thomasville, Also, asince Thomasville
a2 vholly owned subsidiary of Armstrong it is clear that Armstrong could
plataly dominate Thomasville if it chose to do so. However, as stated
letter of April 6, 1970, from the Solicitor, Department of Labor, to the
ector of Equal Bmplgyment (your Exhibit "CC'"), the cases of United States
Lehigh Valley R.R.,J220 U.S. 257 (1911) and Ford Motor Co /. United States
» Supp. 590, cert. denied, 296 U.B>'636 (1935), both appear to indicate
“ziccimon ownership or an interlocking directorate alone would not constitute
Selicient grounds for disregarding corporate entitles.

A3 corollary evidence you point out that:

-"1) The parent corpbrat:ion, Armstrong Cork Company,
- wholly owns Thomasville Furniture Industries, Inc.;

. "2) Armstrong and Thomasville file quarterly and annual
Statements of Consolidated Earnings and Consolidated
Balance Sheets;

, .
'3) The Senlor Vice~President of Armatrong is Presgident
of Thomasville;
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ng) The common Secretary of Armstrong and Thomzsville released
to the trade a Resolution of Nov, 25, 1968 by Armstrong's

Board of Directors and announced Armstrong's readiness,
willingness and ability to extend to any lender and sup-
plier of Thomasville, upon request, a guaranty authorized
by this resoluticon.

“The payments under a Government Contract to Armgtrong - -
will thus inure - gee Resolution of Nov. 25, 1968 under

4 sbova - to the benefit of Thomasville.

* * * » *
Armstrong and Thomasville commingle their operations,
as evident from Armstrong's perennial nation-wide

gdvertising in leading home and trade journals under
the motto: 'ARMSTRONG - CREATORS OF THE INDOOR WORLD.'"

e

-

*gpbu.on of Janusry 28, 1971. GSA stated in its opinion that--

"k % & Ttg [Thomasville's] manufacturing operations
have been continued in the basic pattern, in the same
basic locations, and with the same end product as it had
. anufactured and sold prior to 1ts acquisition, * # a"

“

£
bestr

£ g adent personnel policies notwithstanding the Affirmative Program
3 by Armstrong.

G54 then concluded that:

1"t .
Undar thege conditions and these facts, it seems clear
.that yhile Armstrong has potential control over the day

tising cannot make Armstrong a single corporate entity if it is not in

% Also, while recognizing that some advertising by Armstrong included
: le's products, GSA found that Thomasville has remained functionally
‘N‘P&‘dmt of Armstrong, neither manufacturing, selling, nor distributing

m'm’%'a ‘other products. Further, GSA noted in the opinion that Thomas-
. 8 parsonnel director remained the same and that 4t wmaintained its own

S5 &1

to this last point, while it may be that such advertising has estab-
‘the imsge of 8 single corporate entity in the eyes of the public, such

.. All of these facts and more were recognized and treated by GSA in their
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to day operations of Thomasville, it does nmot actually
or sctively exercise guch control. For these reesons g
then, it 1s clear that the authority exercised by Armstrong
is limited to certain financial matters inherent in com

pon ownerships, and amounts to potential control, not the

de facto control of the actual day to day direction and con-
trol of Thomasville. It seems clear that each corporatiom — .. ... ..o - — |-
acts in its day to day operations as an autonomous separate
corporate entity. Each operates in widely separated geo-
graphic areas in functionally distinct manufacturing pro-
cesses producing functionally distinct independent and
products.”

vcg'. conclusion that Armstrong did not exercise de facto control over
”"rbom:ville wag concurred in by the Department of Labor.

: CQnsidering the evidence of record, there would not be a sufficient
-basis for us to conclude that GSA'as finding as to de facto control, _
rred {n by the Department of Labor, is either arbitrary or capricious.

T En'or No. (5) Incompatibility with Federal Ptocuremant Regulations

The material set out under this heading of your May 30 letter relastes
to the fact that the Department of Labor in administering Executive Order
‘11246 has borrowed its guidelines for determining the corporate ralationship
of afffl{iates or subsidiaries from rulings of the National Labor Relations
Board, vwhich primarily exercises jurisdiction over labor disputes.

ox It {a your view that since Executive Order 11246)<impoees on a Pederal
3 eontuctor certain obligations embodied {n hia Federal contract it would

. ROTe appropriate to pt the provisions of Federal Procurement Regula-
ions, 41 CFR 1-1.701~2 hich, for the purpose of making certain determina-
tons under the Small Business Act defines "affiliates" as follows:

"Business concarns are affiliates of each other when
either directly or indirectly {a) one concern % % # R
controls or has the power to control the other, or
() & third party or parties * % #* controls or has
the power to control bot

the ¥hile we might egree that for the purpose of uniformity or otherwise
" s“lzet&ry of Labor could have adopted the above definition of the term

Mrui“e" for the purpeses of Executive Order 11246.hor, as referred to in
‘mation, the definition of the-term “Control" as that term is defined

5:
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(_, N ;4 ehe General Rules and Regplations of the Securities and Exchange Com-
| % E . 48 fon, 17 CFR 230.405(f) ,Vhe was not required to do so under the con-
b oo §o elsgtl) Executive Order. We might note here that the rulings of the National
eo r Relations Board involve generally employer-employee rzlations as do
x:bo }4inge under the equal opportunity program in many cases.
"”}g% 4 grror No. (6) Unequal Treatment of Bidders.
; S e A
,, ‘ Under this heeding it is stated in your May 30, 1971, letter that:
o ﬂi‘;ﬁ . "If the interpretations by GSA and the Labor Depart-
Lo -1 o pent should prevail, it would pose a distinct hardship
’ ;i’:;{ _ for corporations which are organized om a divisional basis,
EEES ] gs there is no doubt that a division of & parent concern

KL 1g eo ipso considered to be part and parcel of the parent
orporation. Thus, corporations like General Electric
ompany, Container Corporation of Ameriea and Apache
“Plooring Company will be bidding at & distinct disad-
fvantage when competing with a parent corporation which
thooses to organize by dividing its corporata structure
¢ {nto wholly-owned subsidiaries. Under GSA's theory, the
Government sust then prove 'day-to-day control. Under
. the Labor Solicitor's theory, expressed in his latest

- letter of February 26, 1971, the parent corporation is
-free to choose not to exercise control over the wholly-
owned subsidiary, thus permitting the subsidlary to
egcape the costly and time-consuming obligation of
devaloping affirmative action plans. Such unfair ad-
vantage should not be given one bidder over another under
our competitive bidding systems."

© While it may be true that where parent and subsidiary corporatioms

&8 treated as separate entities they may have a bidding advantage over

3y other bidders, the manner in which corporations are organized, if otherwise

: :“thorized, is of course, a matter solely for consideration by the corpo-
tions themgelves. The fact they may be less competitive or more competitive
: k.: - MC8use of their internal organization is a matter within their own control.
e '1971' 28 previocusly noted, the Solicitor inm his letter to you of February 26,
e o » Btated, in effect, that the business may not be organized in a way

ely designed to escape its equal employment opportunity obligations.

Error No. (7). Negation of the 'Good Faith Effort" Mandate,

. Concerning this heading you state that:
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vaffirmative Action Plans, properly demonsteated,
pre-suppose 8 'good faith effort'. Judfefal determina-
tious of 'good faith' have been rendered for many years.
A pareat corporation having pledged itgelf by the terms
of its contract to put forth 'every good faith effort'
[ , to comply with Executive Order 11246 cannot honestly
L P ondone discriainatory employment practices of a wholly-
e owvned subsidiary within its complete domain when it has
tha power to eliminata such practices.

"Therefore, it follows that any pledge by a Federal
E ' contractor, if made 'in good faith', should extend to any
v wholly-owned subsidiary within his complete domain.™

: p'yhile ve agree that Armstrong, no doubt, could require an affirmative
tion program of Thomasville, we believe that, insofar as this particular
atract 1s concerned Armstrong is pledged only to apply "every good faith
;wrg;vith raspect to the parent corporation and to &ll ssbsidiaries which

Sy

iadar the criteria discusged herein cannot be considered as separste

In your letter of December 16, 1971, you refar to an article written
by the Solicitor, Department of Labor, which {3 contained in the April 1971
{ssue of the New York University Law Rsview. You quote a paragraph from
that article as follows:

"'B. ALL FACILITIES OF COVERED CONTRACTORS OR
SUBCONTRACTORS ARR SUBJECT TO THE EXECUTIVE ORDER'

"'Section 204 of Executive Order 11,246 makes clear
that a1l facilities of contractors or subcontractors are
. 8ubject to the requirements of the equal opportunity clause,
vhether or mot they are directly or indirectly emgaged in
o the performance of govermment contract work. Upon s3ppli-
. cation, 3 contractor or subeontractor ®ay secure an exemp—
ton for factlities “which are in all respects separate
- ®d distinct from activities of the contractor related to
- the performance of the contract,” Hewever, since an
ii ;‘“‘Ption may be granted only upon a determination that
tg Vill not interfere with or impede the effectustion of
8 order, 1t 1s not surprising that almost none have been
§Ta!|1ted 8ince the order was issued in 1965.°'" 'See Exhibit
II' as attached,”

614
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gelative to such matter you state that--

vyt 1s significant to observe in this connectiom that,
to the best of our knowledge, Armstrong has neither applied
for nor has been granted an exemption for any of its
facilities.

"what has been overlooked by the Labor Department, the
lagal successor to the President's Committee on Equal Employ-
ment Opportunity, the custodian of its files and executor of
its former orders, consistent with Executive Order 11246 -
gae Sec. 403(a) and (b) of this Order - and what your office
has failed to cite in fts March 15, 1971, decision is the
ecific_pfoyision of Sec. 204 of Executive Order 11246:

"x % % '{n the absence of such an exemption
all facilities shall be covered by the provisions
of this Order.'" '

& think it evident that the facilities refarred to sbove ares those
“fecilities which under the gufdelines discussed herein would be subject
"to the Executive Order. In other worde if, in the instant case, Armstrong
curcised ds facto control over its subsidiary Thomasville, Thomasville
wuld be subject to the provisions of the Executive Order and could omly
exempted from its provisions by an exemption granted under section 204.

" The remaining items discussed in your letter of December 16, 1971,

d in your Summation, are, as indicated above, similar to those presented
8 your letter of May 30, 1971, and, we feel, have been adequately covered
48 our above discussion of that letter.

In summary, it is our view that the criteria followed in this case
% determine whether & paremt and its subsidiary should be treated as
teparate entiti{es closely parallel those used by the National Labor Relations
rd in deciding similar questions and we cannot say that thelr use here
of unreasonable, arbitrary, or capricious. Also, we agree with the views
'lndthe Solicitor, Department of Labor, that the question whether Armstrong
nugomasville qualified under that criteria to be considered as separate

3 wag g close one. However, we remain of the view that based on

or Tecord we cannot say that the result obtained here was either arbitrary
Capricious,

‘m We beldeve it important in this case, to keep in mind that, as stated . ..

Connection with alleged error No. 2 and pertinent to other alleged —e

-13~
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by Armstrong.
secordingly, we see no proper basis to now reach e conclusion different
¢t resched in our earlier decision. .

“choice" as to exercise of de facto control is mentioned,

ry continued to be separate and distinct in its operation, and

ersonnel and labor relations program remained unchanged upon acquisition

Very truly yocurs,

(SIGNED) ELMER B. STAATS

Comptroller General |
of the United States






